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I. INTRODUCTION 

The Washington legislature did here exactly what 

this Court’s precedents endorse: After gathering evidence 

and documenting its findings, the legislature adopted 

reasonable, well-supported time limits for commencing an 

action under the WPLA. In doing so, the legislature 

properly “weigh[ed] competing interests and ma[de] 

difficult choices as a matter of policy.” Bennett v. United 

States, 2 Wn.3d 430, 435, 539 P.3d 361 (2023). Applying 

Bennett and other precedents, Division One unanimously 

agreed that the WPLA’s statute of repose is constitutional. 

There is no conflict on that question, and no other reason 

this Court should again review the constitutionality of a 

repose provision. 

The amicus memorandum from Washington State 

Association for Justice Foundation (“WSAJF”) confirms 

review is unwarranted. It principally disagrees with 

Division One’s application of Bennett to the facts here, 
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without offering any persuasive justification for review or 

engaging with the extensive legislative record 

distinguishing this case from Bennett. At bottom, WSAJF 

invites the Court to second-guess the legislature’s well-

supported policy judgments, which Bennett expressly 

forbids. The Court should decline that invitation and deny 

review. 

II. ARGUMENT 

A. Division One Correctly Concluded that the 
WPLA’s Statute of Repose Is Constitutional. 

WSAJF contends Division One’s application of 

Bennett and related decisions was erroneous. WSAJF 6-11, 

12 n.3. But that is not a ground for review, and, in any 

event, is incorrect. Unlike in Bennett, the legislature 

provided reasonable grounds to support the WPLA’s 

statute of repose.  

Under article I, section 12 of the Washington 

Constitution, the legislature need offer only “‘a reasonable 

ground’” to support a state law granting a privilege or 
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immunity to particular persons. Bennett, 2 Wn.3d at 442-

43. In applying the reasonable-ground test, courts look for 

“a nexus between the legislature’s stated purpose and the 

challenged statute”—that is, whether the statute “is 

consistent with its underlying rationale.” Id. at 449.   

In Bennett, this Court held that an eight-year 

medical-malpractice statute of repose failed that test. The 

legislature there expressed ambivalence about the statute’s 

impact, observing that “‘to the extent’” it had any effect on 

insurance costs, it would “‘tend to reduce rather than 

increase’” them. 2 Wn.3d at 448-49. But the legislature 

“did not assert that the statute of repose would, in fact, 

decrease the cost,” and this Court refused to “‘hypothesize 

facts’” to support that (legitimate) goal. Id. at 449 

(emphasis added). The legislature also said that defending 

any stale claim was “a substantial wrong,” but that 

justification could not be credited because the statute’s 

“exemptions and tolling provisions” permitted suit on 
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many old claims. Id. at 450. Finally, generic recitations of 

“legislative compromise” were insufficient without 

adequate legislative findings. Id. at 451. 

Although the legislative record in Bennett was 

inadequate, this Court emphasized that reasonable-ground 

analysis is no license for courts to “second-guess [the 

legislature’s] policy decisions.” 2 Wn.3d at 435. In fact, 

Bennett reaffirmed the legislature’s “broad authority to set 

time limits for commencing an action,” and “recognize[d] 

that when exercising this authority, the legislature must 

weigh competing interests and make difficult choices.” Id.   

The legislative record here stands in stark contrast to 

the one in Bennett. A faithful application of Bennett 

confirms the WPLA’s statute of repose is constitutional.  

The WPLA was enacted “to create a fairer and more 

equitable distribution of liability among parties at fault.” 

Laws of 1981, ch. 27 § 1, Preamble. To achieve that purpose, 

the legislature explained that it was balancing several 
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competing goals: treating “the consuming public, the 

product seller, the product manufacturer, and the product 

liability insurer in a balanced fashion”; ensuring that “the 

right of the consumer to recover for injuries” from “an 

unsafe product” is not “unduly impaired”; and addressing 

“substantially increasing product liability insurance costs 

and unwarranted exposure to product liability litigation.” 

Id. The legislature was particularly concerned about 

“[s]harply rising premiums” for product-liability 

insurance, which it found “ha[d] increased” product costs 

and disincentivized “innovation” and “development of new 

products.” Id. 

The legislature’s judgments were well supported. 

After gathering evidence and holding ten public hearings, 

the Washington State Senate Select Committee on Tort and 

Product Liability Reform issued a comprehensive 57-page 

report that summarized its findings and recommended 

what ultimately became the WPLA. WPLA Committee 
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Final Report 4 (Jan. 1981), incorporated into Senate 

Journal, 47th Legislature (1981), at 617 (“Final Report”), 

https://perma.cc/R3XP-CRC8 (attached as Appendix).  

The Committee found, among other things, that 

product-liability insurance premiums had “skyrocketed 

between 1974 and 1976,” Final Report 13, in the wake of 

early asbestos verdicts. For example, the Insurance 

Services Organization, which set advisory rates, 

“submitted increases in excess of 75%” in 1974-75, and 

businesses likewise reported “dramatic premium 

increases” from 1974-76. Id. Evidence further showed that 

“transaction costs, including litigation expenses,” 

increased product-liability costs “appreciably,” accounting 

for “35% of bodily injury payments and 48% of property 

damage payments.” Id. at 9. 

Insurers advised the Committee that “the length of 

time a product seller is subject to liability” was their 

“greatest concern” in ratemaking. Final Report 19. But the 
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Committee did not stop its analysis there. As WSAJF 

acknowledges (at 10-11), the Committee scrutinized 

insurers’ claims, citing data showing that, historically, 

“over 97% of product-related incidents occurred within six 

years” after the product was purchased, and that for 

“capital goods,” “83.5% of all bodily injuries occurred 

within ten years” of manufacture. Id. The Committee noted 

that this data “raise[d] questions” about the “need and 

effectiveness of a statute of repose.” Id. at 9.   

But the Committee also found that even if insurers’ 

increased rates reflected “‘panic pricing’” rather than data-

driven ratemaking, these well-documented rate increases 

nevertheless imposed a “‘crisis’” of affordability on 

businesses and consumers. Final Report 13-14, 27. The 

Committee found that “an insurer’s perception of potential 

claims, whether substantiated or not, very likely is reflected 

in [the] rates” it charges businesses. Id. at 19. The data 

supported that finding, as did insurers’ statements that the 



8 

“potential ‘long tail’ of exposure is the primary factor 

influencing rate-setting.” Id. (emphasis added). The 

Committee thus concluded that product sellers’ long-term 

liability exposure in fact “affects insurance rates”—and 

thus costs businesses and consumers must pay—because 

premiums “must take into account the possibility of claims 

on products manufactured many years ago.” Id. at 42. 

The proposed solution—which became the WPLA—

was to “bring some certainty to the issue of [liability] 

exposure” while “preserving those claims” based on 

“reasonable” product use. Final Report 19. Specifically, the 

Committee followed the Model Uniform Product Liability 

Act (“UPLA”) by recommending a useful-safe-life 

standard, after which a product seller ordinarily is not 

liable. See id. at 19-20. And in following that 

recommendation, the legislature adopted a presumption 

that a product’s useful safe life is twelve years (two years 

longer than the UPLA’s), rebuttable by a preponderance of 
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the evidence. RCW 7.72.060; see Final Report 43. It also 

allowed plaintiffs to bring claims beyond a product’s useful 

safe life in narrow situations where certainty about liability 

exposure was less relevant (i.e., warranty, fraud, or 

exposure commencing within the product’s useful safe 

life). RCW 7.72.060; see Final Report 43-44.   

In sum, the WPLA’s statute of repose, as enacted, 

“create[d] a degree of certainty in the law without 

depriving the claimant of the ability to demonstrate that, in 

fact, the product was still in a useful condition at the time 

of the injury”—striking a balance between insurers, 

manufacturers, sellers, and consumers. Final Report 43. 

While WSAJF may disagree with the legislature’s policy 

choices, that is not the test. Applying Bennett, Division One 

correctly held that the Committee “provided specific 

explanations for the ways in which its research drove [its] 

recommendations that balance[d] the competing 

interests.” Op. 27. These extensive legislative findings show 
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“a nexus between the legislature’s stated purpose” and the 

WPLA’s statute of repose, so the statute is supported by 

“reasonable grounds” and constitutional. Bennett, 2 Wn.3d 

at 443, 449.    

B. WSAJF Offers No Other Persuasive Reason to 
Grant Review  

WSAJF argues the decision below is in tension with 

Bennett and its predecessor, DeYoung v. Providence 

Medical Center, 136 Wn.2d 136, 960 P.2d 919 (1998), and 

is bad policy. WSAJF 11-15. Neither argument supports 

review. 

1. WSAJF identifies no inconsistency with 

precedent. Division One’s conclusion comports with 

Bennett and DeYoung. In DeYoung, this Court held that, 

on the record before it, an earlier version of the same 

repose statute addressed in Bennett had no “rational 

relationship” to the statute’s purpose—reducing medical-

malpractice insurance premiums by cutting off long-tail 

liability. 136 Wn.2d at 147-49. The legislature had made no 
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findings about the need for the provision, and the materials 

before it showed a “minuscule number” of long-tail claims, 

which accounted for “less than .2 percent” of the money 

paid. Id. at 149-50. The Court was thus left to conclude that 

long-tail claims could not meaningfully affect insurance 

costs. Id.  

Unlike the inadequate data in DeYoung (and generic 

rationales in Bennett, supra, at 3-4), the legislature here 

enacted the WPLA’s statute of repose based on specific 

findings: (i) product-liability insurers had dramatically 

increased premiums due to concerns about long-term, 

open-ended liability exposure; and (ii) a statute of repose 

based on the UPLA’s useful-safe-life approach would add a 

degree of certainty while preserving claims based on 

reasonable product use. Final Report 13, 19, 42-43; Laws of 

1981, ch. 27 § 1, Preamble. The repose provision thus rests 

on reasonable grounds, as Division One unanimously 

concluded. 
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WSAJF insists the link here is insufficient, WSAJF 

6-8; cf. Pet. 8-9, but its argument distorts this Court’s 

precedents. The legislature acted on evidence that insurers 

viewed possible long-tail exposure as “the primary factor 

influencing rate-setting,” and that “an insurer’s perception 

of potential claims, whether substantiated or not, very 

likely is reflected in rates.” Final Report 19. The Committee 

thus decisively concluded, after analyzing all the evidence, 

that the “open-ended situation … affects insurance rates.” 

Id. at 42 (emphasis added).  

WSAJF’s contention that even these reasonable 

legislative judgments were insufficient invites endless 

judicial “second-guess[ing].” Bennett, 2 Wn.3d at 435. This 

Court has “soundly rejected” that overbearing approach to 

reviewing legislation. Amunrud v. Bd. of Appeals, 158 

Wn.2d 208, 228, 143 P.3d 571 (2006) (criticizing Lochner 

v. New York, 198 U.S. 45 (1905)). The Court should not 

resurrect it here. 
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WSAJF also notes that the evidence did not 

uniformly support the repose provision. WSAJF 8-9, 11-14; 

see Pet. 11. But evidence informing legislative judgments is 

rarely one-sided. And the Committee considered the 

evidence WSAJF and petitioners reference—alongside a 

range of other evidence—and ultimately concluded, quite 

reasonably, that a repose provision adapted from the UPLA 

would curb rising premiums while balancing other 

concerns.  

Importantly, the legislature did not have a single-

minded focus on reducing premiums. WSAJF 8-9, 12-14; 

see Pet. 11 (similarly overemphasizing “certainty” for 

insurers). While that was one important goal, it was not the 

only goal. Unlike the statute in Bennett, the WPLA’s repose 

provision was enacted as part of a broader, integrated 

statute governing product liability. Final Report 16-19. As 

legislation often does, the WPLA and its repose provision 

struck a balance between competing considerations—
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including insurers’ need for greater certainty to reduce 

premiums imposed on product sellers, and claimants’ need 

to recover for reasonable claims. Id. at 19-20, 42-44. That 

balance is supported by extensive findings and by “specific 

explanations” connecting the Committee’s research to the 

WPLA as ultimately enacted. Op. 27. These legislative 

judgments are not subject to after-the-fact “‘courtroom 

fact-finding.’” Bennett, 2 Wn.3d at 449. 

WSAJF cannot credibly attack the claimant-friendly 

features of the statute of repose. WSAJF 7-8; see Pet. 11. 

The legislature made the useful-safe-life presumption 

rebuttable (rather than implementing a bright-line cutoff 

after a given number of years), adopted a preponderance-

of-the-evidence standard to overcome that presumption 

(rather than the UPLA’s clear-and-convincing-evidence 

standard), and permitted narrow exceptions to the useful-

safe-life rule to ensure the repose provision does not 

unduly burden meritorious product-liability claims—all 
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while providing insurers greater certainty to foster 

affordable premiums for sellers (benefitting consumers) 

and promote product development. If the legislature had 

instead adopted a bright-line rule, WSAJF would 

undoubtedly condemn it as “arbitrary,” as some courts 

have concluded in addressing different statutes. Berry ex 

rel. Berry v. Beech Aircraft Corp., 717 P.2d 670, 681 (Utah 

1985) (analyzing six- and ten-year periods).* 

In reality, the position WSAJF (and petitioners) 

endorse would render any statute of repose 

unconstitutional: A statute with claimant-friendly features 

supposedly would not serve its stated purposes, while one 

 
* This Court has refused “‘to draw generalizations’” from 
other courts’ decisions, which involve different statutory 
contexts, different repose periods, different legislative 
records, and different constitutional provisions. Bennett, 2 
Wn.3d at 452 (quoting DeYoung, 136 Wn.2d at 150 n.4). 
Besides, a “considerable number of state and federal 
courts” have “upheld” product-liability statutes of repose 
against constitutional challenge. Groch v. Gen. Motors 
Corp., 883 N.E.2d 377, 412 & n.4 (Ohio 2008) (citing 
cases).   
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too defendant-friendly supposedly would serve special 

interests. Bennett rejected that Catch-22, “reaffirm[ing] 

the legislature’s broad authority to set time limits for 

commencing an action.” 2 Wn.3d at 435. Division One’s 

decision is fully consistent with Bennett and DeYoung. 

2. WSAJF’s policy appeal does not justify 

review. WSAJF also invokes generic policy concerns 

related to the “anti-favoritism principle” of the privileges 

and immunities clause. WSAJF 14. But as discussed, the 

WPLA’s statute of repose contains numerous claimant-

friendly features. Final Report 19-20, 43-44. Besides, the 

anti-favoritism principle does not operate in the abstract to 

invalidate all legislative distinctions. Bennett requires only 

a nexus between the legislature’s purpose and the statute. 

2 Wn.3d at 442-43. Division One faithfully applied that test 

and unanimously concluded that reasonable grounds 

support the WPLA’s statute of repose. Op. 20-29. 



17 

To the extent policy considerations are relevant, they 

favor Division One’s decision. If the WPLA’s statute of 

repose violated the privileges and immunities clause, the 

entire WPLA would fall based on severability principles. 

Where, as here, “‘the constitutional and unconstitutional 

provisions are so connected ... that it could not be believed 

that the legislature would have passed one without the 

other,’” Leonard v. City of Spokane, 127 Wn.2d 194, 201, 

897 P.2d 358 (1995), or where striking the unconstitutional 

provision “would broaden the statute’s application,” Mt. 

Hood Beverage Co. v. Constellation Brands, Inc., 149 

Wn.2d 98, 118, 63 P.3d 779 (2003), the unconstitutional 

provision cannot be severed, and the entire Act is invalid.   

As Judge Dwyer noted, the WPLA’s statute of repose 

is an integral component of the statute as a whole. 

Concurrence/Dissent 11-15. Given how important 

affordability was to the legislature, it “defies belief” to think 

it would have enacted the WPLA without the repose 



18 

provision. Id. at 14. And the WPLA would clearly have a 

broader scope without that provision. See 2 Shambie 

Singer, Sutherland Statutes and Statutory Construction 

§ 44:8 (8th ed. 2018 & 2023 Supp.) (“Courts regularly find 

that severing an invalid exception, exemption, or proviso 

necessarily broadens an act’s scope in a way that cannot 

properly represent legislative intent.” (compiling 

authorities)); Mt. Hood, 149 Wn.2d at 118. A decision 

striking down the statute of repose would thus sweep away 

the entire WPLA.  

III. CONCLUSION 

The Court should deny review.  
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SELECT COMMITTEE OBJECTIVES 

One of the first tasks facing the Select Committee was the. 
development of basic goals and objectives. The Select Committee 
was aware df the controversy generated by the product liability 
and .tort reform proposal considered in the 1979 session and 
decided that it was essential to undertake a thorough and 

objective study of the issues raised by that bill. It felt 
that the debate on Senate.Bill 2333 had been marred by a rash of 
charges and countercharges concerning the demonstrated need for, 
and impact of, changes in the tort system proposed by the bill. 
The Select Committee felt that one of its most important functions 
would be to serve as a forum for the full and open debate of 
product liability and tort reform issues. 

An important consideration in the development of goals 

and objectives was the fact that the.scope of the Select Committee's 

inquiry included both product liability reform and tort reform. 
Because of this it was necessary to separate the issues which 
affect only product liability law from those which affect tort 
la·w in general. 1rhis was especially important when the possible 
ramifications of various �hanges in the legal system were being 
considered. 

Because of the m·agnitude of the study, the Select Committee 

indicated that it would resist any efforts to panic it into 
recommending legislation. The Select Committee pointed out 
that it was primarily a study committee set up to examine the 
merits of various product liability and tort reform proposals. 
At the completion of its study, it would only recommend legislation 
which haq been demonstrated tq be necessary and desirable. 

In order to assist it in carrying .out its responsibilities· 

under the Senate Resolution, the Select Committee directed its 
staff to gather information about product liability and tort 
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